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VACANT POSITIONS
Departments Have Circumvented the 
Abolishment of Vacant Positions, and 
the State Needs to Continue Its Efforts to 
Control Vacancies

REPORT NUMBER 2001-110, MARCH 2002

Department of Finance’s response as of May 2003, State 
Controller’s Office response as of March 2003, and 
Department of Mental Health’s response as of November 2002

The Joint Legislative Audit Committee requested the Bureau of 
State Audits review vacant positions in the State and the uses 
of funding associated with the positions. Our review found 
that, although the Legislature amended state law to shorten the 
period a position can be vacant before it is abolished, the law’s 
effectiveness is hindered by the efforts of state departments to 
preserve positions. Additionally, the departments we reviewed 
used the funding from vacant positions to carry out their 
programs, in part, because certain costs have not been fully 
funded. Finally, the Department of Finance (Finance) performed 
two reviews and plans to continue monitoring vacant positions 
during the next two years, but has not established an ongoing 
monitoring program. Specifically, we found that:

Finding #1: The five departments we visited misused certain 
personnel transactions to circumvent the abolishment of 
vacant positions.

The policies and procedures related to “120” transactions, which are 
intended to legitimately move existing employees between positions, 
allow flexibility, require little documentation substantiating the 
need for the transactions, and are not closely monitored. Although 
the State’s policies do not specifically preclude departments from 
performing these transactions to avoid having positions abolished, 
circumventing state law is not a reasonable use of this form of 
transaction. Nevertheless, our review of transactions at the five 
departments for a two-year period revealed that they initiated at least 
440 (89 percent) of 495 transactions to avoid the abolishment of 
vacant positions. However, our findings should not be interpreted to 
mean that departments throughout the State performed 89 percent 
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of “120” transactions to preserve vacant positions, as we 
selected some transactions to review because the patterns of 
use appeared questionable. 

Our analysis of “607” transactions at these same five departments 
revealed that they are also sometimes being misused, though 
not nearly as often as “120” transactions. Properly used, 
“607” transactions propose new positions, delete positions, or 
reclassify positions. However, the departments performed, on 
average, at least 22 percent of the transactions we analyzed to 
preserve positions. More controls exist for “607” transactions 
than for “120” transactions, but the State requires little external 
accountability for “607” transactions. As we found with 
“120” transactions, state policies do not specifically preclude 
the use of “607” transactions to preserve existing positions. 
However, circumventing state law is not a reasonable use for 
the transactions.

We recommended that Finance issue an explicit policy to prohibit 
the use of “120” and “607” transactions to preserve vacant 
positions from abolishment. Additionally, we recommended that 
the State Controller’s Office (SCO) issue guidance to departments 
on processing these transactions consistent with the policy 
issued by Finance. Further, the SCO should periodically provide 
to Finance reports of such transactions. Finance should analyze 
the reports to identify potential misuses of the transactions and 
follow up with departments as appropriate. Departments should 
discontinue their practice of using “120” and “607” transactions 
to circumvent the abolishment of vacant positions.

Legislative, Finance, and SCO Action: Legislation passed and 
corrective action taken.

In September 2002 the governor approved Chapter  1124, 
Statutes of 2002, which amended Government Code, 
Section 12439, to prohibit departments from performing 
personnel transactions to circumvent the abolishment 
of vacant positions. As a result, Finance did not issue an 
explicit policy to prohibit the use of “120” and “607” 
transactions to preserve vacant positions from abolishment. 
In December 2002 the SCO issued guidance to departments 
on processing the transactions consistent with the amended 
statute. Further, the SCO provided reports of “120” transactions 
to Finance in November 2002 and March 2003, respectively, 
for Finance’s analysis and review. The SCO plans to provide 
reports of “607” transactions to Finance in fiscal year 2003–04. 
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Finally, the five departments we visited reported to us they have 
taken actions to discontinue or minimize the use of “120” and 
“607” transactions to circumvent state law and, thus, ensure 
that the transactions are used for appropriate reasons.

Finding #2: Despite changes, state law allows some positions 
to remain vacant almost a year.

After the Legislature became concerned about the number of 
vacant positions in state government, it amended Government 
Code, Section 12439, in July 2000 to reduce to six months the 
period of vacancy before the SCO abolishes vacant positions. 
However, the amended law stipulates that the six months 
must occur in the same fiscal year. This allows positions that 
become vacant after January 1 to stay vacant for almost a year 
before being abolished. Based on current law, the SCO’s system 
tracks the vacancies until June 30 and then starts recounting 
the six consecutive monthly pay periods on July 1. Thus, 
some positions could be preserved from abolishment as long 
as the SCO issued a payment for only two days, January 2 
and December 31. Finance reported in January 2002 it plans 
to examine the feasibility of amending state law to allow 
the vacancy period to cross fiscal years. However, as Finance 
also reported, the SCO’s 30-year-old position control system 
requires significant changes to track vacancies without regard 
to fiscal year. Finance plans to evaluate the potential cost to 
modify the SCO’s system. Finance stated that if the cost is feasible, 
it will address the funding in spring 2002.

We recommended that Finance, in conjunction with the SCO, 
continue with its current plans to examine the costs associated 
with modifying the SCO’s position control system to track 
vacancies across fiscal years. If Finance determines that 
the necessary system changes are feasible, it should seek to 
amend Government Code, Section 12439, to require that the six 
consecutive monthly pay periods for which a position is vacant 
before abolishment be considered without regard to fiscal year.

Legislative and SCO Action: Legislation passed and corrective 
action taken.

Chapter 1124, Statutes of 2002, amended state law to allow the 
six consecutive monthly pay periods to occur within one fiscal 
year or between two consecutive fiscal years. As a result, the SCO 
has made the necessary changes to its position control system 
and planned to implement the changes no later than June 2003.
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Finding #3: The amended law has not resolved some of the 
underlying causes of vacancies.

Changes in state law have not resolved some of the reasons 
departments have positions with lengthy periods of vacancy. 
The law currently provides departments with only one 
circumstance to retain vacant positions and two circumstances 
to reestablish vacant positions. In particular, the hard-to-fill 
designation has not entirely solved the problem of departments’ 
inability to fill some vacant positions. Additionally, departments 
stated that lengthy examination and hiring processes hinder 
their ability to fill positions within six months. Further, 
departments may maintain some vacant positions to absorb 
other costs not fully funded.

We recommended that Finance continue to work with departments 
and other oversight agencies to fully identify and address the issues 
that lead to positions being vacant for lengthy periods. Finance 
should then consider seeking statutory changes that provide it with 
the authority to approve the reestablishment of vacant positions 
in additional circumstances, including when delays in hiring and 
examination processes extend the time it takes to fill positions.

Legislative Action: Legislation passed and corrective 
action taken.

Chapter 1124, Statutes of 2002, amended Government Code, 
Section 12439, to provide Finance with the authority to 
approve the reestablishment of vacant positions when certain 
conditions existed during all or part of the six consecutive 
monthly pay periods. The conditions include when a hiring 
freeze is in effect, when a department has been unable to fill 
positions despite its diligent attempts, and when positions 
are determined to be hard-to-fill. Additionally, the amended 
statute authorizes the SCO to reestablish vacant positions when 
department directors certify that specific circumstances existed 
in the six consecutive months.

Finding #4: The SCO’s system for identifying positions to be 
abolished cannot track a position reclassified more than once 
during the fiscal year and does not have the capability to account 
for “120” transactions performed to circumvent abolishment.

The tracking system the SCO uses is supposed to follow a 
position through subsequent reclassifications. Thus, if the 
combined vacancy period before and after the reclassification 
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is more than six consecutive pay periods, the SCO flags the 
reclassified position for potential abolishment. However, the 
SCO’s system for identifying positions to be abolished has two 
significant limitations. First, it cannot track a position that is 
reclassified more than once during the fiscal year. This causes 
the SCO to have to manually research transactions, which 
increases the risk that transactions may be missed. Second, the 
system does not have the capability to account for the use of 
“120” transactions performed to circumvent the abolishment 
of vacant positions. Our review found that departments use 
“120” transactions extensively to preserve vacant positions, thus 
increasing the likelihood of the tracking system missing vacant 
positions that should be abolished.

We recommended that the SCO consider the feasibility of 
modifying its system for identifying positions to be abolished 
so it can track them through more than one reclassification. 
Additionally, as we discussed in Finding #1, we recommended 
that the SCO periodically provide to Finance reports of “120” 
transactions so that Finance can identify potential misuses of 
the transactions and follow up with departments as appropriate.

SCO Action: Corrective action taken.

The SCO stated it has completed modifications to its system 
to track five different position changes. In addition, it has 
twice provided to Finance reports of “120” transactions for 
Finance’s analysis of potential misuses of the transactions.

Finding #5: The Department of Mental Health did not adhere 
to the established controls requiring it to seek external 
approval for certain “607” transactions.

The Department of Mental Health (Mental Health) did not 
submit two transactions to Finance, even though they involved 
reclassifications to positions above the minimum salary level 
required for Finance’s approval. Mental Health believed one 
of these transactions did not need Finance’s approval because 
it downgraded a position and the related salary. Nonetheless, 
Finance staff stated that both transactions needed its approval.

We recommended that Mental Health ensure that it submits for 
Finance’s required approval all “607” transactions that involve 
a reclassification to positions above the specified minimum 
salary level.
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Mental Health Action: Corrective action taken.

Mental Health stated it has submitted for Finance’s review 
and approval the reclassifications involving positions above 
the specified minimum salary level.

Finding #6: Despite Finance’s recent scrutiny of vacant 
positions, ongoing monitoring is needed.

Finance performed two reviews to address the Legislature’s 
concerns about the number of vacant positions. The reviews 
recommended that certain departments eliminate or redirect 
4,236 positions beginning in fiscal year 2000–01. Additionally, 
Finance recommended in its first report that the funding 
from the positions be reallocated to the departments for other 
program uses. In its second report, Finance did not identify 
the total amount of funding to be eliminated or reallocated. In 
January 2002, Finance stated that it plans to conduct further 
reviews in 2002 and 2003. However, no ongoing monitoring 
program has been established. Without a regular process to 
monitor vacant positions, data may not be available to enable 
the State’s decision makers, including the Legislature, to make 
informed decisions.

To ensure that the State continues to monitor vacant positions 
and the associated funding, we recommended that Finance 
direct departments to track and annually report the uses 
of such funding. Additionally, Finance should continue to 
analyze the departments’ vacant positions and uses of funds, 
recommend to what extent departments should eliminate 
vacant positions, and either eliminate or redirect the funding for 
the positions. Further, it should periodically report its findings 
to the Legislature to ensure that the information is available for 
informed decision making.

Finance Action: Corrective action taken.

Finance stated that the Budget Act of 2002, Section 31.60, 
directed it to abolish at least 6,000 positions from all 
positions in state government that were vacant on 
June 30, 2002. The section also authorized Finance to 
eliminate at least $300 million related to the abolished 
positions. The section further required Finance to report to 
the Legislature on the specific positions abolished. Finance 
reported in November 2002 that it abolished 6,129 positions 
and $300.4 million. However, our review of Finance’s report 
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revealed that it included 560 public safety positions, 
representing $23.5 million in cost savings, that Section 31.60 
excluded from abolishment. Additionally, we found errors 
that understated the abolished positions by 39 and cost savings 
by $6.7 million. Moreover, we could not determine whether 
the positions Finance abolished included any that had been 
eliminated by other provisions of law. Chapter 1023, Statutes 
of 2002, also directs Finance to abolish at least 1,000 vacant 
positions by June 30, 2004, and to report to the Legislature 
on the specific positions abolished.

Finding #7: Actual funding needs may be obscured because 
departments use funding from excess vacant positions to 
carry out their programs, in part, because certain costs have 
not been fully funded.

Our review at five departments found that they spent the funds 
budgeted from excess vacant positions for the higher costs of 
their filled positions, overtime, personal services contracts, 
and operating expenses. For example, the five departments in 
total spent the majority of their funding from excess vacant 
positions on the higher cost of filled positions, in part because 
of their efforts to hire in hard-to-fill classifications included 
such expenses as hiring above the minimum salary level 
and pay differentials. The departments told us, and Finance 
acknowledges, that the State typically has not augmented 
department budgets for increases in the cost of filled positions. 
Because certain program costs have not been fully funded, 
departments sometimes use funding from excess vacant 
positions to bridge the gap between their actual costs and their 
present funding levels.

To ensure that budgets represent a true picture of how departments 
manage their programs, we recommended that Finance continue 
to assess if common uses of funds resulting from vacant positions 
represent unfunded costs that should be reevaluated and 
specifically funded.

Finance Action: Corrective action taken.

Finance stated that the Budget Act of 2002, Section 31.70, 
authorized it to reinstate up to one-half the funding 
reduced by Section 31.60 for fiscal year 2002–03 
appropriations to ensure that departments have sufficient 
levels of funding. As of April 1, 2003, Finance approved the 
reinstatement of $37.4 million in funding.
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Finding #8: A method to provide reliable, up-to-date information 
about the number of vacant positions does not exist.

Legislators have expressed concerns because current point-in-
time information on vacant positions from the SCO appears 
to show a substantially higher number of vacancies than 
those presented by Finance. The vacancy number that Finance 
presented is derived from past year actual information from 
other SCO reports. However, this number is generally not 
available until about five to six months after the end of the 
fiscal year. The SCO and Finance worked together to calculate a 
reliable, up-to-date number of vacancies as of June 30, 2001. Their 
efforts were beneficial as they provided a better understanding of 
the differences in the various data used by the entities. However, 
the efforts resulted in an estimate of vacancies that proved to 
be inaccurate.

To ensure that the State’s decision makers have an accurate 
picture of the number of vacancies during the fiscal year, we 
recommended that Finance and the SCO, in consultation with 
the Legislature, work together on a method to calculate an up-
to-date and reliable number of vacant positions statewide.

Finance Action: None.

Finance stated that, because of the state hiring freeze and 
the reductions of positions over the next several months, 
it would not be possible for it and the SCO to develop a 
method to provide up-to-date and reliable calculations of 
vacant positions.
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