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Dear Mr. Chairman and Members:

The O0ffice of the Auditor General presents its report concerning its
review of the Department of Fair Employment and Housing. The
department's system for accepting, processing, and resolving complaints
of discrimination complies with state law and has controls to ensure
impartiality. In addition, the department's rental and salary budgets
have been correctly reported.

We conducted this audit to comply with Item 1700-001-001 of the 1986
Budget Act.

Respectfully submitted,

TééMAS W. HAYES

Auditor General



TABLE OF CONTENTS

Page
SUMMARY S-1
INTRODUCTION 1
ANALYSIS
I THE DEPARTMENT OF FAIR EMPLOYMENT AND
HOUSING'S SYSTEM FOR PROCESSING COMPLAINTS OF
DISCRIMINATION COMPLIES WITH STATE LAW AND
CONTAINS CONTROLS TO ENSURE IMPARTIALITY 9
CONCLUSION 26
I1 THE DEPARTMENT OF FAIR EMPLOYMENT
AND HOUSING HAS CORRECTLY REPORTED
RENTAL SHORTFALLS AND SALARY SURPLUSES 27
CONCLUSION 34
APPENDICES
A ORGANIZATION OF THE
DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING 37
B THE DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING'S
DISCRIMINATION COMPLAINT PROCESSING SYSTEM 39
C LEGAL CASES THAT WERE ALLEGED TO
HAVE BEEN IMPROPERLY HANDLED BY THE
DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING 41

RESPONSE TO THE AUDITOR GENERAL'S REPORT

State and Consumer Services Agency 45



SUMMARY

RESULTS IN BRIEF

The system that the Department of Fair
Employment and Housing (department) uses for
accepting, processing, and resolving complaints
of discrimination complies with state law and
has controls to ensure impartiality. In
addition, the department has correctly reported
its rental and salary budgets.

BACKGROUND

In 1980, the Fair Employment and Housing Act
established the department and gave it the
authority to enforce antidiscrimination laws.
To carry out this function, the department uses
a detailed process for accepting,
investigating, and resolving complaints of
discrimination.

Each year, the department accepts and
investigates approximately 8,000 complaints of
discrimination that are filed at the
department's 12 district offices.

The 1986 Budget Act requested that the Auditor
General conduct a program and fiscal audit of
the department, concentrating on how the
department accepts and resclves complaints of
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discrimination and how the department reports
its budget for rentals and salaries. In
addition, we evaluated over 1,200 cases for
compliance with departmental policies and
procedures. We did not assess the department's
adequacy 1in vresolving complaints or the Fair
Employment and Housing Commission's decisions
because we do not possess sufficient legal
expertise to comment on these decisions.

PRINCIPAL FINDINGS

The Department Properly Processes
Complaints of Discrimination

and Uses Controls To

Ensure Impartiality

In a sample of 1,200 cases, we found that the
department's policies and procedures for
processing complaints of discrimination are
consistently applied at all of the department's
12 district offices. Furthermore, according to
our review, the system for processing
complaints of discrimination has standards and
controls to prevent preferential treatment.

The department's jurisdiction has been expanded
in recent years to idinclude other types of
discrimination, such as discrimination against
children in housing. However, the department's
overall caseload has not changed significantly
because of a decrease in the number of other
types of cases, such as race discrimination and
ancestry discrimination.
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The Department Has
Correctly Reported
Rental Shortfalls
and Salary Surpluses

The department has correctly reported rental
shortfalls caused by wunanticipated rent
increases and the relocation of district
offices. In fiscal year 1985-86, the rental
shortfall was $92,000 (13.4 percent) of the
$688,000 budgeted for rent. In fiscal year
1986-87, the shortfall 1is anticipated to be
$39,000 (5.3 percent) of the $742,000 budgeted
for rent.

Furthermore, the department has experienced
salary surpluses due to staff vacancies. The
department's staff vacancy rates, however, are
below statewide averages. In fiscal year
1985-86, the surplus was $178,000 (1.8 percent)
of a budgeted $10,036,000. The department has
appropriately used its salary surplus and
unexpended funds from other budget sources to
offset its rental shortfalls.

AGENCY COMMENTS

The department agrees with the report's
findings.
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INTRODUCTION

In 1959, the Division of Fair Employment Practices of the
Department of Industrial Relations was established to enforce the Fair
Employment Practices Act. In 1964, the Department of Industrial
Relations was given the responsibility for enforcing the Rumford Fair
Housing Act. Chapter 992, Statutes of 1980, established the Fair
Employment and Housing Act, which is found 1in Government Code
Section 12900 et seq. The Fair Employment and Housing Act established
the Department of Fair Employment and Housing (department) as
independent from the Department of Industrial Relations and placed the
department under the State and Consumer Services Agency. The Fair
Employment and Housing Act also requires the department to enforce the
Unruh Civil Rights Act, Section 51 et seq., of the Civil Code, and the
Ralph Civil Rights Act, Section 51.7, of the Civil Code.

In 1980, the Fair Employment and Housing Commission was
established to develop overall policies for implementing
antidiscrimination laws. It is independent of the department and acts

as a court when hearing cases filed by the department.

To carry out the function of enforcing the State's
antidiscrimination laws, the department has a budget of over
$12.6 million for fiscal year 1986-87. Of this amount, $10.6 million
comes from the State's General Fund, and Jjust over $2 million is
provided by the federal government. The department employes over 250

employees.



Organization

The department is administered by a director and is organized
into three units: the enforcement division, the Tlegal services
section, and the administrative services division. The enforcement
division and the legal services section are primarily responsible for
enforcing antidiscrimination Taws; the administrative services division
is responsible for budget and personnel management. The enforcement
division is the investigative branch of the department. The field
operations section of the enforcement division is made up of 12
district offices located throughout the State. Each district office is
headed by a district administrator who is responsible for one or more
consultant groups, which consist of a supervising senior consultant and
four or more consultants. Consultants are responsible for accepting
and investigating complaints of discrimination. An organization chart

of the department is contained in Appendix A.

Case Management

The department has developed a Case Analysis Manual that
provides specific instructions for investigating complaints of
discrimination. The manual defines the issues that must be addressed
for each type of discrimination; provides guidance on how the issues
should be addressed; and provides a framework of statutory, legal,
regulatory, and procedural vrequirements that must be met in each

complaint. The manual is supplemented by Field Operations Directives,



which clarify material in the manual, provide new policies and
procedures that have come out of recent court decisions, or provide

guidance on the correct procedure for special circumstances.

Individuals who wish to file a complaint of discrimination can
contact their local district office, which will provide them with a
"pre-complaint" questionnaire and other material. When the complainant
has completed the questionnaire, he or she has an interview with a
consultant. If the consultant believes that there is sufficient
evidence of an act of discrimination, the consultant and the
complainant complete a "Charge of Discrimination." In fiscal year
1985-86, the department held approximately 15,000 interviews with

complainants, and approximately 8,000 complaints were filed.

The complaint and a request for specific information are then
sent to the respondent. If a respondent does not answer the request,
the department can enforce an answer through the courts. Once the
material from the respondent has been received and reviewed, the
complainant is given a chance to react to the respondent's comments,
and the consultant attempts to settle the complaint before the
department determines if discrimination has actually occurred.
Negotiated settlements can occur at any time during the process. In

fiscal year 1985-86, 2,429 (28 percent) of 8,780 cases were settled.

If no settlement occurs, the consultant prepares an

investigative plan and conducts an 1investigation, which can include



interviewing witnesses and reviewing records in the respondent's place
of business. To determine if a violation of the Fair Employment and
Housing Act has occurred, the consultant must address four conditions:
(1) the department must have jurisdiction over the complaint; (2) an
act of discrimination must have occurred; (3) the "respondent," the
individual or individuals who allegedly discriminated, must not have a
valid reason to discriminate; and, (4) there must be a remedy for the
complainant. Upon the completion of the investigation, the consultant
prepares an investigative report, which answers the four conditions of
a finding of discrimination and includes a recommendation for the

disposition of the case.

If the consultant has determined that a violation of law has
occurred, the district administrator sets up a "conciliation" meeting
with the respondent to resolve the complaint. The meeting includes a
statement of the case against the respondent, the chance for the
respondent to counter any findings, and an attempt to negotiate a
remedy acceptable to the complainant, the department, and the
respondent. If no settlement is reached, the case is referred to the

legal services section.

In fiscal year 1985-86, 102 cases were sent to the 1legal
services section. The 1legal services section has seven attorneys in

its Los Angeles office and four attorneys in its Sacramento office.*

*Before July 1986, the northern legal unit was located in
San Francisco.



Each office 1is supervised by a directing attorney who reports to the
department's Chief Counsel. When the enforcement division submits a
case to the legal services section, it is reviewed, and if accepted, an
accusation is prepared. The department's attorneys set up a public
hearing, which is held before an administrative law judge. Based on
the information provided at the hearing, the administrative law judge
prepares a proposed decision. The final decision on each case is made
by the Fair Employment and Housing Commission. These decisions are
binding on the parties but can be appealed to the superior court. The
Fair Employment and Housing Commission issued 17 decisions 1in fiscal
year 1985-86. The majority of the cases submitted to the Tegal
services section are resolved before they reach the public hearing

phase.

The department advises complainants at each step of the
process that they can elect to file a civil lawsuit instead of
proceeding with a complaint through the department. In fiscal year
1985-86, 1,636 (18 percent) of the complainants elected to pursue court
action. A flowchart of the case processing system is included in

Appendix B.

In addition to individual complaints, the department can file
class action complaints if a complaint affects a large group as a
class, if the department seeks to address an issue it considers

important in the community, or if the respondent is an industry leader.



The department's director can also file a "Director's Complaint" when
there appear to be groups of individuals affected by a pattern of

discrimination.

SCOPE _AND METHODOLOGY

We conducted this audit to comply with Item 1700-001-001 of
the 1986 Budget Act, which requested that the Auditor General conduct a
program and fiscal audit of the department. We were asked to answer
questions on how the department accepts, processes, and resolves
complaints of discrimination and how the department reports its budget
for rentals and salaries. The 1986 Budget Act requested that we review
the following: the department's criteria for determining if complaints
should be pursued as a class or individual action, the department's
standards and methodology used to determine if a complaint should be
transferred from the enforcement division to the Tlegal services
section, the department's "checks and balances" used to preclude
preferential  treatment for complainants or respondents, the
department's criteria for caseload management, and the changes in
caseload levels. The 1986 Budget Act requested that we also review the
department's rental "shortfalls" for the past two years, determine how
the department was able to accommodate these shortfalls, and determine

whether the department has inappropriately used salary savings.

During our audit, we examined the department's policies and

procedures for accepting, processing, and resolving complaints of



discrimination. We reviewed the department's case management system
for compliance with applicable laws and regulations and tested the
system's internal controls. In addition, we obtained a legal opinion
on the adequacy of the department's criteria for determining when a

class action instead of an individual action is to be pursued.

Furthermore, we visited all of the department's 12 district
offices. At each office, we selected a random sample of complaints
that the department did not accept and a random sample of complaints
that the department resolved. We also examined cases that have been
resolved by the Tegal services section to determine if the processing
of these cases complied with departmental policies and procedures. We
did not, however, determine if cases are adequately resolved by the
enforcement division, the Tlegal services section, or the Fair
Employment and Housing Commission because we do not possess sufficient

legal expertise to comment on these decisions.

We interviewed department staff and former department staff
concerning allegations of departmental impropriety in certain cases
handled by the former San Francisco legal office. We also reviewed the
department files of these cases. A summary of these cases 1is 1in

Appendix C.

We also reviewed the department's fiscal records to determine
the extent and the causes of the department's rental shortfalls.

Furthermore, we investigated the department's salary budget and



expenditures. We interviewed departmental budget, personnel, and
fiscal staff. We also contacted the Legislative Analyst and the

department's budget analyst at the Department of Finance.






conciliate complaints alleging discrimination in employment, housing,
and the use of public accommodations. The Fair Employment and Housing
Act empowers the department to request and inspect records, to
administer oaths and examine witnesses, to issue subpoenas, to petition
the superior courts to obtain records or testimony, and to issue and
prosecute accusations of discrimination. The Fair Employment and
Housing Act also requires that the department resolve all complaints of
discrimination or that the department file an accusation for public
hearing before the Fair Employment and Housing Commission no later than

one year after a charge of discrimination is filed.

To fulfill the requirements of the Fair Employment and Housing
Act, the department has developed detailed policies and procedures for
accepting, processing, and resolving complaints of discrimination.
These policies and procedures are contained in the department's Case
Analysis Manual and in the Field Operations Directives. We reviewed
these documents and found that the policies and procedures are in

substantial compliance with state law and regulations.

To determine if the department's policies and procedures are
being consistently implemented, we reviewed over 1,200 cases at the
district offices and the two legal units. We developed checklists that
were based on the department's policies and procedures for case
closure. Using these checklists, we examined a total of 600
(8.6 percent) of 6,942 complaints that had not been accepted in fiscal

year 1985-86. We reviewed 50 cases at each district office, and all of
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the cases complied with departmental policies and procedures. We also
reviewed 600 (13.1 percent) of 4,510 cases that had been closed after
acceptance in the last half of fiscal year 1985-86. We reviewed 50
cases at each district office, and each of the cases complied with

departmental policies and procedures.

Finally, we reviewed 10 of 147 cases that had been closed by
the Tlegal services section. All of these cases complied with the

department's policies and procedures.

Standards and Controls To
Prevent Preferential Treatment

According to our review, the department's administrative
process for resolving complaints of discrimination has standards and
controls to ensure that neither complainants nor respondents receive
preferential treatment. The department's 12 district offices comply
with the department's policies and procedures. According to our
review, the department has the appropriate controls to transfer
complaints from the enforcement division to the legal services unit and

to determine when to process a complaint as a class action.

Standards and Controls for Case Closure

The decisions to close or to continue a case should be based
on adequate standards and be reviewed by someone other than the

consultant or attorney responsible for the case to preclude
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preferential or subjective treatment of a complaint. We evaluated the
department's procedures for closing cases to determine if there are
sufficient standards and supervisory review of decisions to ensure

impartiality.

At the initial dinterview between the consultant and the
complainant, the consultant determines whether a complaint meets
department criteria. When a complaint is not accepted, the complainant
may talk to the consultant's supervisor if he or she does not agree
with the consultant's decision. The consultant's decision not to
accept the complaint is normally reviewed by the senior consultant and
the district administrator. These multiple reviews of the consultant's
decision are designed to preclude preferential treatment. In fiscal
year 1985-86, 14,929 interviews were conducted, and 6,942 complaints

were not accepted.

In addition to a consultant's decision not to accept a case,
there are five other types of case closures that can occur after a
complaint is accepted by the department. Administrative closures
include, among others, cases that are closed when the complainant
withdraws the complaint and cases that are waived to the federal Equal
Employment Opportunity Commission. The complainant can also elect to
take civil court action at any time during the department's processing
of the complaint. If the complainant chooses court action, the
department closes the case. Furthermore, the department closes cases

when there is insufficient evidence of discrimination. For example, in
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one case that we reviewed, a complainant claimed that he had been
terminated from his job because of his ancestry. However, the
department found during its investigation that the complainant had
actually been terminated because he had physically attacked a

co-worker.

The department will also close a case when there is a
negotiated settlement between the parties. According to the
department, over $4.3 million has been awarded to complainants as a
result of negotiated settlements, and 158 complainants have received
jobs or been reinstated to their jobs. For instance, in one case, a
complainant alleged he had been terminated from his job because of a
physical handicap. After the complaint was filed, the case was
settled, and the complainant was reinstated in his job with seniority

and other employee benefits.

Before a case is closed because of insufficient evidence of
discrimination or a negotiated settlement, it is reviewed by the senijor
consultant and the district administrator. The multiple reviews of

these types of closures should preclude preferential treatment.

Lastly, the department will close a case after a public
hearing before the Fair Employment and Housing Commission. The
commission issues final decisions based on the testimony presented at

the hearings.
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